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QUESTION PRESENTED 

1. Did not the Trial Judge commit prejudicial error in dis¬ 
charging the petition for writ of habeas corpus when the record shows 
that the appellants were denied due process of law in the Municipal 
Court when they were convicted of storing goods on Government prop¬ 
erty without the production of testimony from the witness stand and 
when the record showed substantial variance between the contentions 
of the appellants and the contention of their counsel in the Municipal 
Court for the District of Columbia? 
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JURISDICTIONAL STATEMENT 
This is an appeal from an order discharging a petition for writ 
of habeas corpus and from certain findings of fact and conclusions of 
law incident to that order which held that appellants were lawfully con¬ 
victed in the Municipal Court for the District of Columbia and that they 
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were not entitled to a writ of habeas corpus. Notice of appeal was 
timely filed. This being a final order of the United States District 
Court for the District of Columbia, jurisdiction is vested in this Court. 

STATEMENT OF THE CASE 

The appellants filed a petition for writ of habeas corpus and an 
amendment to the petition for a writ of habeas corpus alleging their 
constitutional rights were invaded during their trial in the Municipal 
Court for storing goods on Government property (Appellants 1 Appendix 
25). The petitioners charged in their petition that in an information 
filed in the Municipal Court for the District of Columbia in case num¬ 
ber 509688 they were charged with unlawful storage on Government 

i 

property in violation of Section 10, Federal Register, Title 36, Section 
3178 (Appellants 1 Appendix 25). Appellants also charged in their petition 

that a judgment was returned on April 8, 1954, of guilty and a sentence 

* 

of $300 or ninety days was imposed (Appellants 1 Appendix 35). Appel¬ 
lants charged further that a notice of appeal was timely filed in the 
Municipal Court on April 18, 1954, that an appeal bond was set (Appel¬ 
lants’ Appendix 25). Appellants also charge that a designation of record 
was filed and that on May 9, 1954, Chief Judge Walsh of the Municipal 
Court extended the time to May 29, 1954, within which to file a state¬ 
ment of evidence. The appellants alleged in their petition that they 
were of the belief that their appeal was being duly prosecuted by their 


attorney. They charged, however, that the attorney representing them 
took no further steps to prosecute the appeal although he had been re¬ 
tained and that later the attorney died and left them without counsel. 
Appellants were informed that certain steps were not taken in the Munici¬ 
pal Court by their attorney and the appeal was dismissed. Appellants 
charge further that they then retained present counsel and that efforts 
were made in the Municipal Court of Appeals to have the appeal rein¬ 
stated but that said motion was denied by the Municipal Court of Appeals. 
The mandate was then presented to the Municipal Court and the appellants 
were denied a stay and committed to the custody of the United States 
Marshal, appellee herein. Appellants asserted in their petition that 
they did not store their goods and effects on Government property and 
that if an adversary hearing had resulted in Municipal Court it would 
have shown that to be a fact. Appellants charged in their petition that 
in their trial before Judge Scott there was no testimony taken and the 
matter was resolved on a basis of documentary evidence, the trial 
judge, Judge Scott, taking notice of certain condemnation proceedings. 
Appellants charge that their trial was in effect no trial and that they 
were denied due process of law and that their confinement was unlaw¬ 
ful. Appellants in the amendment to their petition for a writ of habeas 
corpus requested the United States District Court to assume jurisdiction 
and grant the petition for writ of habeas corpus stating that the facts in 



4 


appellants* case came within the exception outlined by the Supreme Court 
of the United States in Parr vs. Burford, 339 U. S. 200. Appellants in 
this amendment stated that a motion for stay which was filed in the 
Municipal Court of Appeals was denied. Appellants also asserted in 
the amendment that they had exhausted their remedy by appeal since 
the denial by the Municipal Court of Appeals for stay and for leave to 
reinstate the appeal was an order which could not have been ap¬ 
pealed to this Court (Appellants* Appendix 33). 

The Trial Judge, after hearing argument, agreed that there was 
jurisdiction to hear the petition and accordingly an adversary hearing 
was allowed for the petition on the writ of habeas corpus. The appel¬ 
lant Elnora Hammond was called to the stand and testified that she lived 
at 2700 Robinson Place, S. E. (Record 24). She testified that when the 
hearing came on in Municipal Court on the charge of unlawful storage 
on Government property, she did not orally testify from the witness 
stand before Judge Scott (Record 25). She testified her husband also 
did not testify at the hearing before Judge Scott (Record 25). In response 
to further questioning she stated that no one testified before Judge Scott 
(Record 26). She also testified that she was not guilty of the charge 
and that no property of hers or her husband, Benjamin Hammond, was 
stored on Government property (Record 28). The appellant Benjamin 
Hammond testified that he was the husband of the appellant Elnora Hammond 
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and that he was in Judge Scott’s Court in the Municipal Court when the- 
case was tried (Record. 36). He also testified that no witnesses testi¬ 
fied from the stand (Record 36). The appellants then called one Benjamin 
Hammond, Jr., the son of the appellants and he stated that he was pres¬ 
ent in the courtroom during the trial in Municipal Court. He testified 
that while his mother, the appellant Elnora Hammond, physically took 
the stand, she was not allowed to testify as to the facts (Record 40). 

He also testified that his father, the appellant Benjamin Hammond, was 
not heard in the trial before Judge Scott (Record 40). He also testified 
that the appellants and he had not stored their goods on Government 
property (Record 41). The Government then produced the United 
States Attorney who prosecuted the case, Harry Alexander, who testi¬ 
fied that at the hearing before Judge Scott the attorney for the appellants 
conceded guilt with a reservation that scienter was necessary (Record 
45). He testified that he did not recall any questions asked of the ap¬ 
pellants by their counsel and he also testified that the appellants’ counsel 
offered to stipulate all testimony (Record 48). He also testified that the 
appellants’ attorney repeatedly told the appellant Elnora Hammond to 
shut up when she attempted to testify (Record 49). He testified that the 
appellant Elnora Hammond had at all times denied that she had stored, 
goods on Government property. The witness also testified that a sur¬ 
veyor and a certain police officer were called in the case and that judicial 
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notice was taken of certain condemnation proceedings. The Trial 
Judge, after hearing all the testimony, discharged the petition and 
made certain findings of fact and conclusions of law that the appellants 
were validly tried in the Municipal Court. Notice of appeal was timely 
filed. This appeal follows: 

STATEMENT OF POINTS 

1. The record in this case shows that the proceedings before 
Judge Scott in the Municipal Court were a nullity. They lacked basic 
fairness and due process of law and come within the purview of the 
Supreme Court’s ruling in Johnson vs. Zerbst, 304 U.S. 458, that the 
judge was unable to proceed to judgment; the judgment in this case was 
a nullity and since all avenues of appeal had been exhausted the only 
available relief for appellants was a petition for writ of habeas corpus 
and its denial by the Trial Judge was reversible error. 

SUMMARY OF ARGUMENT 

1. The record in this case shows that the proceedings before 
Judge Scott culminating in the conviction of the appellants for storing 
goods chi Government property was a nullity, that he was unable to pro¬ 
ceed to judgment within the purview of Johnson vs.. Zerbst , 304 U.S. 
458, and that the Trial Judge committed error in discharging the peti¬ 
tion and it becomes the duty of this Court to reverse the judgment of the 


court below. 
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ARGUMENT 

1* The record in this case as disclosed in the proceedings before the 
District Court showed that the proceedings in the Municipal Court which 
resulted in the conviction of the appellants was a nullity, that the pro¬ 
ceedings in Municipal Court lacked due process of law and it was in¬ 
cumbent upon the Trial Judge to give force and effect to the ruling of 
the Supreme Court of the United States in Johnson vs. Zerbst, 304 U.S. 
458, by granting the petition for writ of habeas corpus and discharging 
the petitioners. 

In this case the record showed that the appellants were illiterate 
and poor people who even f ound trouble expressing themselves on the 
witness stand. The record showed that the appellants were charged 
with a rather obscure offense, namely, a violation of Section 10, Federal 
Register, Title 36, Section 3178. It was charged that the appellants 
kept property, mostly consisting of pigs, on land which had been con¬ 
demned and appropriated to the use of the Government. The record 
disclosed that the appellants hired an attorney for the purpose of repre¬ 
sentation in the Municipal Court before Judge Scott. The appellants 
charge that they were never allowed to testify and assert their defense 
that they did not store the goods, or pigs, on Government property. 

This is reflected in the Record pages 24 through 28, 36 through 38 and 
40 through 41. Indeed the testimony of die Government attorney who 


prosecuted the appellants in the Municipal Court strongly reinforces our 
contention that the proceedings there did not conform to the minimum 
requirements of due process. The record shows that Mr. Alexander, the Assist¬ 
ant U.S. Attorney, stated that the appellants 1 counsel sought to stipulate 
all testimony and also admitted before the court the defendants’ guilt 
of the offense charged but claiming there was a lack of scienter (Record 
45). He even testified that he recalled no questions propounded by the 
appellants’ counsel to them and even went on to say that the appellants’ 
counsel repeatedly told the appellant Elnora Hammond to shut up. The 
record is not in dispute that the Court did take judicial notice of certain 
proceedings of condemnation and that the appellant Benjamin Hammond 
did not testify and that the appellants’ son Benjamin Hammond, Jr., who 
had some education, did not testify. Indeed even the Government evidence 
showed that there was no oral testimony elicited from the appellant Elnora 
Hammond. After a verdict of guilty was entered by the Trial Judge and 
a sentence of $300 or ninety days was imposed, a notice of appeal was 
timely filed. The appellants then relied upon their attorney to carry 
forth their appeal but he died during the pendency of the appeal and when 
certain steps were not taken in the Municipal Court of Appeals as shown 
in the writ and answer to the writ of habeas corpus, the appeal was dis¬ 
missed. Appellants then retained present counsel and when attempts 
were made in the Municipal Court of Appeals to reinstate the appeal and 
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these were denied, the appellants were remanded to the custody of re¬ 
spondent, Appellants then filed their petition for writ of habeas corpus 
and the United States District Court for the District of Columbia assumed 
jurisdiction predicated on the Supreme Court’s ruling in Parr vs. Bur- 
ford, 339 U.S. 200, since there are no provisions in Rules 1(a), (b) and 
(c) of this Court permitting review by this Court of the order entered by 
the Municipal Court of Appeals denying the motion to reinstate the appeal. 
There was also no possibility for the appellants to apply to the Supreme 
Court of the United States for a writ of certiorari and hence all appellate 
remedies had been exhausted. 

The Trial Judge in the United States District Court thus heard 
the testimony in support of the petition. We feel his findings are clearly 
erroneous and the record in this case shows that the proceedings in the 
Municipal Court were a mere formality and did not constitute a trial with 
the minimum safeguards of due process. Viewing the record that was 
made before the United States District Court, it is apparent that not 
only did the proceedings in Municipal Court lack due process of law be¬ 
cause of the failure of the appellants to testify and have an opportunity 
to put on their defense but there was a serious question as to whether 
the representations of their counsel coincided with their defense. The 
appellants in the proceedings in the District Court contended at all times, 
and the Government’s counsel admitted they contended, that the property. 



mostly consisting of pigs, was not stored on Government property. By 
the same token,the Government counsel admitted that the appellants’ 
counsel in the Municipal Court stipulated that the property was stored 
on Government property and that the only question involved was one of 
scienter. Thus we think the ruling of the Supreme Court in Glasser vs. 
United States, 315 U.S. 60, is analagous to this situation where the 
Supreme Court stated: 

"The right to have the assistance of counsel is too 
fundamental and absolute to allow courts to indulge in 
nice calculations as to the amount of prejudice resulting 
from its denial." Snyder v. Massachusetts, 291 U.S. 97. 

In this case, the death of the appellants’ counsel caused their 
appeal to be dismissed in the Municipal Court of Appeals. Of course 
the appellants being illiterate were unable to comprehend and were un¬ 
aware of the rules of procedure in the Municipal Court of Appeals and 
were totally unable to take any corrective steps to see that their appeal 
was being properly handled. We think this situation is precisely what 
the Supreme Court of the United States had in mind when they stated in 
Johnson vs. Zerbst, supra; 

"The * * * right to be heard would be, in many cases, 
of little avail if it did not comprehend the right to be heard 
by counsel. Even the intelligent and educated layman has 
small and sometimes no skill in the science of law. If 
charged with crime, he is incapable, generally, of deter¬ 
mining for himself whether the indictment is good or bad. 

He is unfamiliar with the rules of evidence. Left without 
the aid of counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evidence, or evidence 



11 


irrelevant to the issue or otherwise inadmissible. He 
lacks both the skill and knowledge adequately to prepare 
his defence even though he have a perfect one. ” 

The Supreme Court further stated: 

"The constitutional right of an accused to be repre¬ 
sented by counsel invokes, of itself, the protection of a 
trial court, in which the accused — whose life or liberty 
is at stake — is without counsel. This protecting duty im¬ 
poses the serious and weighty responsibility upon the trial 
judge to determine whether there is an intelligent and com¬ 
petent waiver by the accused." 

We suggest initially that the proceedings in the Municipal Court 
violated the constitutional rights of the appellants in that there was no 
adversary proceedings, no testimony from the appellants, no cross- 
examination of the Government witnesses and that, in short, there was 
no trial within the concept of the criminal law. Secondly, we contend 
that the testimony of the Government counsel in the United States District 
Court showed that there is a very serious and substantial question as 
to whether there was adequate representation of the appellants in 
Municipal Court in view of the fact that the appellants, by the testimony 
of the U. S. Attorney, have always asserted that they were not guilty 
of the offense charged whereas their counsel stipulated to the Trial 
Judge that they were guilty of unlawful storage with the exception of 
the element of scienter. Thirdly, we suggest to this Court that the 
rationale of Johnson vs. Zerbst, supra, not only has application to the 
trial court but has application to the appellate court and we feel that in 



this case when the substantial rights of an appeal have been vitiated not 
by the intelligent act or conduct of the appellants but was caused by the 
death of their counsel and the fact that the appellants were ignorant and 
unable to protect themselves, the Court can, on habeas corpus, inquire 
into all relevant facts to determine whether the judgment violates funda¬ 
mental fairness and due process of law. We say unto the Court that the 
findings of fact by the Trial Judge are clearly erroneous within the scope 
of United States vs. Gypsum Co., 333 U. S. 364. Therefore in light of 
the argument above, this court should reverse the findings of fact and 
conclusions of law of the lower court, grant the petition for writ of habeas 
corpus and order the appellants discharged. 

CONCLUSION 

This case represents to this Court a substantial question not 
only as to whether the constitutional rights of these illiterate people 
were violated in the Municipal Court but also as to whether their con¬ 
stitutional rights to a fair appeal were violated when their attorney died 
and they were left helpless and unable to comply with the local rules 
existing in the Municipal Court of Appeals. We say that justice dictates 
that these people be given their day in court because to this date they 
have not been given the opportunity of putting on their defense that they 
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did not store goods, chattels, or pigs on Government property. 


James J. Laugnlin 


Albert J. Ahern, Jr. 
National Press Building 
Counsel for Appellants 
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DIRECT EXAMINATION 

BY MR. LAUGHLIN: 

Q Keep your voice up, if I may just make a suggestion, and 
will you just answer the questions, Mrs. Hammond. A Yes. 

Q State your full name, if you will, please. A Elnora Hammond. 

Q Where do you live? A 2700 Robinson Place, Southeast. 

Q With whom do you live at that address ? A My husband 

and I lives there. 

Q And his name? A Benjamin Hammond. 

Q He is one of the petitioners here, all right. 

Mrs. Hammond, do you recall a time that there was a trial 
in Municipal Court before Judge Scott? 

25 A Yes. 

Q Will you tell us the time or the approximate time of that 
trial? A Well, I think it was on the 8th day of May, I think, or April; 

I don’t know when it was. 

MR. LAUGHLIN: Your Honor, I wonder if we could at this 
time stipulate — I was not personally present — if we could stipulate 
the date of that trial. 

THE COURT: I think it is incorporated in the pleadings, in 
the answer to the writ of habeas corpus. There is an entry on the 
calendar that on April 7, 1954, a judgment of guilty as to each defendant 
was entered by Judge Scott. 
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BY MR. LAUGH LIN: 

Q Now you recall, you were at that trial? A Yes. 

Q What I want to know, Mrs. Hammond, did you testify at 
that trial? A The judge would not let me testify. I got up and — 

Q No, just — you did not testify? A He wouldn’t let me 
testify, and the police didn’t testify. 

Q Did your husband testify? A No, no, nobody testified. 

Q Did you or your husband or your attorney ask for permission 
to testify? 

26 A No, the attorney didn’t ask for it. He didn’t plead the case 
at all. He didn’t plead the case at all, like they do in all cases. 

Q In that trial before Judge Scott, did anyone else testify? 

A No. The man that was to testify had the map and give him 
the map and he ran out of the court. When Judge Scott asked him any 
more, he said no, he is not in court, and this man had these maps 
here. Didn’t anybody testify. 

THE COURT: Just answer the questions. Don’t talk so 
much. Just answer the questions. 

BY MR. LAUGHUN: 

Q Did anyone, any person, step up and be sworn, take the 
oath, take the witness stand and testify? A No, no. 

Q Are you positive about it? A I know. 

Q What is that? A No, didn’t anyone go up and testify. 
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MRS. FRANK: I didn’t get the answer. 

THE COURT: She said no one took the witness stand. 

BY MR. LAUGHLIN: 

Q Mrs. Hammond, in that trial, you were on trial, you were 
charged with something, weren’t you? A Yes. 

27 Q Will you tell us what you were charged with? A Well, in 
’53, the Government came through and taken a portion of my lot for a 
highway, for the military highway going to Camp Spring. They taken 

i 

the front off of the lot. It was — it run 585 feet from Sheridan Road 

i 

to St. Elizabeth’s fence. Well, they taken a part of iit for the highway 
and made a slope for the highway. 

i 

Q You were brought before Judge Scott and you were charged 

i 

with something. A For storing on Government property. 

Q What were you supposed to have stored on Government 

property? A I didn’t have anything on Government property, because 

i 

the highway was 300 feet, I guess, from St. Elizabeth’s fence, because 

i 

i 

; 

the Government made the highway. 

MR. LAUGHLIN: Maybe I can solve this if I can ask a 
couple leading questions, Your Honor. 

BY MR. LAUGHLIN: 

i 

Q Mrs. Hammond, the charge against you, I believe, was un- 

i 

lawful storage ? A It was unlawful storage on my own ground. 
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Q Unlawful storage on Government property? A Yes. 

Q What was supposed to be stored on that property ? What 
28 was the nature of your property, your personal property or 
your effects, that was stored on that Government property? A Well, 

I didn’t have anything on the Government property. The truck was on 
my ground, the back ground, when they taken the highway. 

Q Were there any animals of any kind? A No, we didn’t 
have any animals there. We had some hogs, but we moved the hogs 
over a year ago or two years back. 

Q Mrs. Hammond, tell me this, then: Did you at that time 
have anything stored on Government property? A No, not when the 
police got the warrant, there wasn’t anything there at that time, nor 
anything on the Government property at all. 

Q When you were tried before Judge Scott, did you have any 
of your property stored on Government property? A Not anything at 
all on Government property. 

Q Now there had been a condemnation proceeding; is that 
right? A Yes. 

Q Did that condemnation proceeding take all of the property 
or just a part of it? A Just a part, a portion of it. 

Q What was that? A The paper — it all shows a part of it, even 
the maps and everything. 
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Q Now, Mrs. Hammond, will you listen to this question, then: 


Did the condemnation proceedings take that part of your property — 

A No. 

Q — on which this truck, or whatever it was, was stored? 

A No. 

Q This property in question was your property; is that right? 

A That is right. 

MR. LAUGHLIN: That concludes. 

THE COURT: Mrs. Frank? 

MRS. FRANK: Your Honor, Mr. Alexander has requested 
permission to do the cross-examining, if it is satisfactory. He re¬ 
members. 

THE COURT: He may. 

* * * * 

35 BENJAMIN HAMMOND, 

one of the petitioners herein, was called as a witness in his own behalf, 
and having been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q State your name, sir. A Benjamin Hammond. 

Q Where do you live, Mr. Hammond? A 2700 Robinson Place, 
Southeast. 
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Q Are you the husband of Elnora Hammond? A I am the husband 
of Elnora Hammond. 

Q How long have you and Mrs. Hammond been married? A About 
40 years. 

Q Mr. Hammond, what is your address? 

THE COURT: The witness has given his address. 

BY MR. LAUGHLIN: 

Q Do you recall that there was a trial before Judge Scott 
sometime ago; you and your wife were charged with something? 

36 A Yes, sir. 

Q What were you charged with? A We was charged with 
storing on Government property. 

Q At that time, what were you charged — I mean, what were 
you supposed to have stored on Government property? A Well, we 
were supposed to have some trucks, old trucks on there, and a little 
wood and stuff, and some brick. 

Q At that time, did you actually have anything stored on 
Government property? A We had nothing stored on Government prop¬ 
erty, only on our own property. 

Q Now, you recall the trial before Judge Scott. Did you testi¬ 
fy? A No, sir. 

Q Can you tell us, did Mrs. Hammond testify? A No, sir. 
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Q Did any witnesses testify ? A No witness at all in the case 

at all. 

Q Do you recall, Mr. Hammond, whether some documents 
and papers and books were put before the judge or someone; do you 
recall that? A I ain’t seen no papers and books nowhere. 

Q Mr. Hammond, with respect to your property or the prop¬ 
erty near you, was there one time a condemnation proceeding; did the 
Government take some property near you by condemnation proceeding? 
37 A They took just a portion of our property. 

Q Now the property on which you were supposed to have stored 
your trucks and so on, was that part of the property taken by condemna¬ 
tion proceedings? A No, that was a part that they didn’t take. 

MR. LAUGHLIN: That is all. 

Your Honor, I don’t know whether Your Honor would re¬ 
ceive the testimony on the other aspect about the appeal and so on. 

THE COURT: About the what? 

MR. LAUGHLIN: The attorney who appealed and so on. 

THE COURT: I don’t think that is necessary, unless it is 
denied by the Government. 

MR. LAUGHLIN: All right, Your Honor, that concludes, 
then, the direct. 

i 

THE COURT: Mrs. Frank or Mr. Alexander, who is going 


to question this witness ? 
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* * * * 

39 BENJAMIN HAMMOND, JR., 

was called as a witness on behalf of the petitioners, and having first 
been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q State your full name, sir. A Benjamin Hammond, Jr. 

Q Are you the son of Mr. and Mrs. Hammond? A The son. 

Q Do you live with them on Robinson Place? A I was at that 

time. 

Q Do you recall, Mr. Hammond, a trial before Judge Scott — 
A I do. 

Q — where your mother and father were charged with storage 
on Government property ? A I do. 

40 Q Now at that time, did your mother testify; did she take the 
witness stand? 

THE COURT: Was the witness at the trial? 

MR. LAUGHLIN: Yes, the next question: — 

BY MR. LAUGHLIN: 

Q Were you at the trial? A Me and my brother. 


Q And you remember what took place there, do you? A I do. 
Q At that time, did your mother take the witness stand and 
testify? A She taken the witness stand, but she never testified. She 
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raised up a paper. Judge Scott wouldn’t accept nothing. She just 
raised the paper up and says, I am not storing on Government property. 
In other words, she didn’t do any talk by mouth or nothing. I don’t re¬ 
call any testimony at all. 

Q Did you father testify? A He never taken the stand. 

Q Did you testify? A I never taken the stand. 

Q Now, the next question: Did any witness testify at that 
trial, Mr. Hammond? A No more than the park police, which was 
Wilson all the time, which he made attempts to get on the stand and 
41 Lawyer Ransom wouldn’t let him all the time; made him get 
down, which he knew nothing about the case no-how. 

Q Now, Mr. Hammond, do you know about a condemnation 
proceeding involving either your property or a part of your property? 

A I do. 

Q In that condemnation proceeding by the Government, was all 
of your property taken or just a part of it? A Just a part, for a military 
highway. 

Q At the time that you were charged with unlawful storage on 

Government property, did your mother or father have anything stored 

I 

on Government property? A We had an automobile and some old wood 
and stuff stored on the property, but we stored it on our part of the 
property that the Government didn’t take. 
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MR. LAUGHLIN: That concludes the direct, Your Honor. 

MRS. FRANK: I have no questions of this witness. 

THE COURT: Step down. 

Have you any further testimony? 

MR. LAUGHLIN: That is our testimony, Your Honor. 

THE COURT: Mrs. Frank? 

MRS. FRANK: May I introduce to the Court the records of 
the Municipal Court, Civil No. 509688, case of the United States — 

42 THE COURT: Are you offering these records in evidence ? 

MRS. FRANK: Yes. 

THE COURT: Have you seen them, Mr. Laughlin? 

MR. LAUGHLIN: I have not, Your Honor. 

MRS. FRANK: I might state, Your Honor, though I am 
offering them in evidence, I am not waiving my position in that there 
should be no testimony. 

MR. LAUGHLIN: Your Honor, technically, I think, these 
records would not be admissible in this manner. However, we will 
waive that technical defect, and we have no objection to them being 
received, except, if I may say this to Your Honor before I pass them 
up, there are certain entries as to April 17th -- the only entry — and 
I think the other side will stipulate, Mrs. Frank and Mr. Alexander, on 
the first page there are the names of two witnesses, but that is a dif¬ 
ferent date and a different time. 
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THE COURT: The exhibit will be admitted in evidence. 

May I see it? 

(Respondent 1 s Exhibit No. 1 was 
marked and received in evidence.) 

THE COURT: You may proceed, Mrs. Frank. 

MRS. FRANK; I should like to call Mr. Harry Alexander. 

* * * * 

45 Mr. Ransom contended that there was no question that property 
was stored on this section as testified to by Mr. Hayward. He con¬ 
tended at that time that there was only one legal question, and that 
was one of scienter. The Court raised that question of scienter and 
asked the Government what was its position. I made known the fact 

i 

i 

to the Court that this was a crime by virtue of the same being reported 
in the Federal Register and that scienter was not an element, and Mr. 
Ransom contended that it was. He said that was his only problem. 

There was no doubt in his mind where the property was stored, and the 

! 

46 Court found that the defendants were guilty of storing this prop¬ 
erty, after deciding that scienter was not an element^ and sentenced 

j 

them each to $300.00 or 90 days. Thereafter, the case was continued 

i 

j 

for the purpose of ascertaining whether the defendants would remove the 

i 

j 

rubbish from that part of the property which was Government property. 
The case, thereafter, was continued, as Your Honor could see from 
the information, several times for that same purpose. On the last 
occasion that I can recall — 
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MR. LAUGHLIN: This is a matter subsequent to the hearing. 

THE COURT: Are you objecting to it? 

MR. LAUGHLIN: Yes. 

THE COURT: The objection will be sustained. 

MRS. FRANK: That is all, Your Honor. 

CROSS EXAMINATION 

BY MR. LAUGHLIN: 

Q Mr. Alexander, did Mrs. Hammond testify? A Mrs. 
Hammond did testify, sir. 

Q You heard her testimony here today — A I did, sir. 

Q — that she took the witness stand, that she was sworn and 
she attempted to offer some letters or papers and Judge Scott shunted 
her to one side. Is that true or not true? 

47 A I will say this, sir, that her papers at no time were intro¬ 
duced into evidence by her counsel, and at no time did her counsel ask 
her to exhibit any papers — may I finish? 

Q Yes, all right. A — and at no time did counsel offer her 
papers into evidence, and therefore the Court has not even to this date, 
to my knowledge, ever seen those papers. 

Q Well, now, the question is this: Was she asked questions 
and did she make answers? A I will say, sir, she was asked questions 
in a manner in which she was asked today, and her answers were quite 
similar, if you know what I mean, sir. 
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Q Then it is your testimony that her counsel interrogated 
her, asked her questions, and that she answered her counsel; is that 
your testimony? A I will say this, sir — 

THE COURT: Just answer the question. Read the question. 
THE WITNESS: Questions were asked — I remember the 
question, Your Honor, if I may. 

BY MR. LAUGHLIN: 

Q Not by you. 

First, let me ask you this*. Was there a stenographic 
transcript of the proceedings ? 

THE COURT: I assume there was no stenographic trans- 
48 cript, Mr. Laughlin. 

BY MR. LAUGHLIN: 

Q Can you tell me this, Mr. Alexander — 

THE COURT: I still haven f t heard the answer to the ques¬ 
tion that you asked about questions and answers. 

MR. LAUGHLIN: All right, will you read that, Mr. 

Reporter ? 

(Question read.) 

THE WITNESS: It is my recollection, sir, that the court 
asked her questions. 

THE COURT: You still haven’t answere4 the question. Did 

i 

her counsel ask her questions or not? 
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THE WITNESS: Your Honor, I don’t recall any specific 
question he asked her. 

BY MR. LAUGHLIN: 

Q Do you recall any specific questions that Judge Scott pro¬ 
pounded to her? A Judge Scott asked Mrs. Hammond what she would 
like to say. May I explain that, Your Honor? 

THE COURT: You may. 

THE WITNESS: Mrs. Hammond, while seated at counsel 
table, made known the fact that she would like to testify. 

MR. LAUGHLIN: Your Honor, I submit, this is not re¬ 
sponsive. 

THE COURT: The Court has told the witness he might ex¬ 
plain. He seems intent on explaining, anyway. The Court will let him 
and save time. Go ahead. 

49 THE WITNESS: Mrs. Hammond made known the fact that 

she would like to testify. It is my recollection that Judge Scott had 
her take the stand and that she testified in a rather incoherent manner, 
and I couldn’t say what exactly the witness said. 

BY MR. LAUGHLIN: 

Q Can you, Mr. Alexander, recall a single question that Judge 
Scott propounded to her? A Mrs. Hammond, what would you like to say. 

Q Was that at counsel table or was that on the witness stand. 
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A That was while the witness, Mrs. Hammond, was on the 

j 

stand. 

Q Is it your testimony that before Judge Scott did that, you 

i 

! 

don’t recall that Mr. Ransom asked her anything; is that your recollec¬ 
tion? A Mr. Ransom continuously told Mrs. Hammond, because of 

I 

her manner of testifying, would you please shut up, Mrs. Hammond. 

Q You recall, then, Mr. Alexander, that Jpdge Scott said to 

i 

Mrs. Hammond, what would you like to say; is that right? A I recall 

i 

that, sir. 

i 

t 

50 Q What reply did Mrs. Hammond make to that? A Mrs. Hammond 

had several papers in her hand, and it is my recollection that she said the 

| 

Government did not take that property. 

; 

Q And what did Judge Scott say then? A I believe the question 

of scienter was raised by Mr. Ransom at that time, sir. 

| 

Q Mrs. Hammond didn’t know anything abopt scienter, did 
she? A Of course she didn’t. 

■ 

Q Do you mean it was raised by Mr. Ransom while she was on 
the witness stand; is that what you mean? A Yes,sifc\. My recollection 
is that Mr. Ransom at that time said, Well, Your Honor, there is only 

i 

one question here; it is a legal question. It is one of scienter. 

i 

i 

Q Who is saying this? A Mr. Ransom, pardon me. 

; 

Q As a matter of fact, Mrs. Hammond at all times denied, 

| 

did she not, that she had anything stored on Government property? 
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A She did, sir. 

Q Do you recall anything else, Mr. Alexander, that Judge 
Scott said to her or that she said to Judge Scott? A It is my recollec¬ 
tion that the Court told Mrs. Hammond that she would have to be more 
orderly and only answer the questions when she was asked. 

51 Q But I mean as to the facts of the case. Do you recall any¬ 
thing else that Judge Scott said to her about this property or the condem¬ 
nation proceedings or anything of that kind? A I do not, sir. 

Q Now then, do you recall quite distinctly, minutely, your 
own cross-examination? A I did not, to my recollection, cross 
examine Mrs. Hammond. 

Q Can you tell me whether or not Mr. Hammond took the 
witness stand? A He did not, sir. 

Q How many witnesses actually took the witness stand? A Mr. 
Hayward, one of the officers and Mrs. Hammond, three, I would say, 
sir. 

Q What did Mr. Hayward testify to? A Mr. Hayward testified 
that he had been out to the premises, that he had surveyed the lot in 
question, and he had with him a map which encompassed the lot and 
square, and there was also another termination or terminology of that 
same area, lot and square, and he testified that he found stakes and 
made monumental markers, and that on the other side of those stakes 


and monumental markers which was Government property the defendants 
did have property stored. 

I 

52 Q Did you at the time of this trial make any notes? A No, sir, 
I didn’t. I recall writing a stipulation between counsel for the defendants 
and counsel for the Government. I recall writing down the names of 

i 

Government witnesses. Other than that, I did not write any notes on 
the testimony presented. My writing of the stipulation was on the back 

j 

of a jacket which I had in Court. 

| 

Q Well now, here is some stipulation. This bears your signa¬ 
ture and the signature of Mr. Ransom, doesn’t it? A That is correct, 
sir. ! 


Q I notice here, ”It is stipulated that declaration of taking and 


maps further show that refuse is on,” then there is a word or words 

i 

! 

stricken, then next, ’’property claimed by Government.” Can you tell 


me what is stricken there, sir? A Yes, sir. If you 


would look under 


the line or those lines, you will find the word ’’Government.” 

i 

Q Well, then, if it would read that way, that ’’refuse is on 

i 

Government property claimed by Government,” why was ’’Government” 

i 

stricken out? A That was stricken, sir, because, Nb. 1, it is redundant; 


the word ’’Government” is at the end of the sentence. 


NOc 2, in fairness 


to counsel for the defendants, I thought it would convey an idea which 

| 

he was not stipulating to, and he thought so, too. So the word was 
stricken, sir. 
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Q Mr. Alexander, do you have any independent recollection 
53 whether or not Judge Scott himself took any notes? A I don’t 
recall, sir. 

Q Can you tell us whether his clerk took any notes? A I don’t 
recall, sir. 

Q Can you tell us whether or not anyone took any notes with 
respect to the proceedings of that date? A I don’t know that anyone 
did or did not, sir. 

Q Now, the son of Mr. and Mrs. Hammond, do you recall 
seeing him? A To my recollection, the first time I saw Mr. Hammond, 
Jr., was sometime after the trial. 

Q You don’t recall seeing him at the trial? A At trial, no, sir. 
I had no occasion to meet him. 

Q How long did the trial last, Mr. Alexander? A I would 
have to approximate, sir. I didn’t notice the time or I don’t recall the 
time that court convened and what time we recessed, 

Q Maybe we can get at it this way. At the time this was 
tried, was Judge Scott sitting in a certain branch of the Court? A He 
was, sir. 

Q Was that the U. S. Branch? A The U. S. Branch. 

Q By the way, do you have a recollection what day of the 
week this was? A I have no idea, sir. 
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54 Q Then sometimes, maybe, they have a hundred cases; isn’t 

i 

that right? A To my recollection, sir, there has never been one hundred 

i 

cases on any one day. 

i 

Q There have been several dozen; is that right, sir? A Yes, 

sir. 

i 

Q Can you tell us whether this was in the morning or afternoon? 
A It is my recollection, sir, that it was in the afternoon. 

Q And you can’t tell us whether it lasted 15 minutes, a half 
hour or three-quarters of an hour, can you? A I would approximate 
not less than 15 minutes. 

MR. LAUGHLIN: I have no other questions. 

MRS. FRANK; I have nothing further. 

THE COURT; Step down. 

Do you have any further testimony? 

MRS. FRANK: No, Your Honor. That is all the Govern¬ 
ment has. 

THE COURT: Do you want to be heard, Mr. Laughlin? 

MR. LAUGHLIN: Yes, if I may, Your Honor. 

Your Honor, I realize it creates a factual situation. It is 
unfortunate that there was no stenographic reporter at that trial. As I 
mentioned to you yesterday, I think there are just a limited number of 
reporters, and unless a request is made for a reporter, one is not 
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55 designated. Mrs. Hammond has consistently maintained that 
it was stored on her own property, not on Government property. 

You have also the testimony of Mr. Hammond, that he was not 
called to the witness stand. You have the testimony of the son, that he 
was not called to the witness stand. The testimony is to the effect that 
she wanted to testify and that she was shunted to one side. It is rather 
plain here that this case mainly turns on judicial notice of documentary 
evidence. I don T t believe that that would suffice. I don't believe that 
that would satisfy the requirements of due process. I think that the 
writ should be sustained, Your Honor, and that it be sent back for 
another trial. 

MRS. FRANK: Your Honor, I have explained my position yester¬ 
day, but I did want to make one thing a little clearer to the Court. Since 
September of 1953, the Government has been having a case pending in 
the Municipal Court to get the Hammonds to move this rubbish off 
Government land. It went to trial. There was a conviction. She was 
represented by counsel. The Government presented a full case, just as 
in any other instance. They continued that case to allow them again to 
move the rubbish off the land. Finally, after the appeal was not perfected, 
Mr. Laughlin brings a writ of habeas corpus in to this Court to review that 
matter. 

56 It seems to me, notwithstanding the testimony of Mr. Alexander, 
that this Court should not retry the issues that were tried there and on 
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which the judgment has been rendered. In considering Mr. Alexander’s 

i 

; 

testimony, it seems perfectly apparent that there was a trial in the U.S. 
branch of the Municipal Court of the District of Columbia. The records 

i 

are before Your Honor. There is some presumption of regularity, be 
there a transcript or no transcript. Never before has a lack of a trans¬ 
cript of trial been any cause for saying there has been a lack of due 
process. I think the Government has sufficiently convinced the Court 

that the writ should be discharged and the petitioners remanded to 

! 

custody. 

MR. LAUGHLIN: Your Honor, in reply, Mrs. Hammond has 
consistently maintained that this property, the personal property, was 

i 

j 

stored on her own property, not on Government property. It is un¬ 
fortunate, Your Honor, if there had been an opinion of the Municipal 

i 

Court of Appeals, this situation here would never have arisen. I 

i 

certainly don’t want to say anything uncomplimentary of Mr. Ransom; 
he is not here. But the papers show she was of the belief that the appeal 

i 

was being prosecuted. The appeal had gone by default. We filed a motion 

i 

i 

to extend the time to file a statement. That was denied. So they have 
never been given the right of appellate review. I think every litigant — 

i 

and if her contentions are correct in that respect, Your Honor; as far 

i 

i 

as I know, I don’t think they have been denied — then certainly she did 

i 

not get her day in court. Every person — and that was what Congress 


i 
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57 had in mind in creating the Municipal Court of Appeals. Before 
that, if I remember correctly, when that was being discussed, one of 
the prime movers was then Assistant Attorney General Holtzoff, now a 
judge of this court. I recall an occasion that he testified before one of 
the committees of the Congress. Well, that satisfied a long need, be¬ 
cause before that time, the only thing you had from the Municipal Court 
was a petition for writ of error to the U. S. Court of Appeals, and you 
had to make a strong showing; it had to be an unusual case. This is a 
type of case that would have been heard by the Municipal Court of Appeals. 
In other words, it could have been argued there, briefs submitted. 

There would have been an opinion by the Court of Appeals, and if the 
party felt aggrieved, they could have gone beyond that. They were denied 
that right. 

It is plain here, Your Honor, that these persons are not the 
most educated persons, and it would seem a monstrous injustice to deny 
them the right of appellate review, and certainly no harm can come, 
because if this writ is sustained, that doesn T t mean, under Johnson v. 
Zerbst, that it ends it for all time. It would send it back for another 
trial due to the lack of due process, and the court, therefore, was 
without power to proceed to judgment. 

58 THE COURT T S RULING 

THE COURT: The Court feels basically that it is for the Munici¬ 
pal Court of Appeals to determine which cases it will hear under its 
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rules and which it will not. I don't think that through a failure to com- 

i 

i 

ply with the rules of the Municipal Court of Appeals and the resulting 

! 

lack of appeal on the part of these defendants that they were deprived 
of any constitutional right. I am not convinced from the testimony that 
these petitioners were deprived of any constitutional rights in the trial 
in the Municipal Court. Certainly the pleadings in the Municipal Court, 

i 

particularly the basis that Mr. Ransom sets forth for his appeal, cor- 

j 

roborate the testimony of the Witness Harry Alexander that the prin- 

i 

i 

cipal item in Mr. Ransom T s mind was scienter. That is the basis upon 

i 

which he appears to rely in his appeal. i 

I don't think it is for this Court to retry the issue or to try to 


redetermine whether the petitioners were or were not guilty of the 


offense. A court of competent jurisdiction has made that determination 0 
This Court's function is to determine whether the petitioners, under the 


great writ of habeas corpus, have any basis for intervention on the part 

j 

i 

of this Court, It is the Court's conclusion that the petitioners do not 


have such right. The petition will be discharged. 


MR. LAUGHLIN: Your Honor, may we come to the bench, please? 

i 

59 THE COURT: You may. 

(At the bench:) 

MR. LAUGHLIN: Your Honor, in view of the question involved, 

i 

would Your Honor permit bond pending appeal? If bond is denied, Your 




Honor, the sentence is so slight. Judge Holtzoff set nominal bond upon 
the issuance of the writ. 

THE COURT: I notice the defendants are under $300.00 bond in 
each case. I don’t believe in unduly prolonging these things. I am not 
going to set any appellate bond, but I will delay the signing of an order 
for 48 hours so that you can appeal to the Court of Appeals for a con¬ 
tinuance. 

MR. LAUGHLIN: Your Honor, I am going to suggest this. 

That would take us into Saturday. Would you defer that to Monday 
morning? 

THE COURT: Very well, I will defer signing the order until 
Monday morning so that you can, upon the signing of the order, file your 
papers in the Court of Appeals for an appeal bond. 

MR. LAUGHLIN: Yes, I was going to say we may proceed in 
that fashion, Your Honor, or we may conclude, after talking it over, 
that Your Honor was entirely correct and abandon any appeal, and I 
wanted them to have an opportunity to get the funds together. 

THE COURT: I wouldn’t sign the order until Monday morning. 

60 MRS. FRANK: May I inquire as to whether these people are still 
out on bond, remaining on bond? 

THE COURT: They will continue on bond until the Court signs 
the order dismissing the petition, which will be Monday morning. 
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(In open court:) 

THE COURT: You may present the order at that time. 

(Whereupon, at 11:00 o’clock A.M., the proceedings in the 
above-entitled cause were concluded.) 

♦ * * * 

62 Filed Nov 10 1954 Harry M. Hull, Clerk 

PETITION FOR A WRIT OF HABEAS CORPUS 

The petition of Benjamin Hammond and Elnora Hammond show 
unto the Court the following: 

They are unlawfully restrained of their liberty by and in the 
person of Carlton G. Beall, United States Marshall in and for the 
District of Columbia. The cause of the alleged detention, is to wit, 
the following: 

They were charged in an information in the Municipal Court 
for the District of Columbia in Case No. 509688 with unlawful storage 
on Government property and more specifically they were charged with 
violation of Section 10, Federal Register, Title 36, Section 3178. It 
was contended that they had stored certain pigs on Government prop¬ 
erty. There was a judgment of guilty on April 8, 1954. A sentence of 
$300 or a default thereof of 90 days in jail was imposed. 

An appeal bond was set. Notice of appeal was filed on April 18, 

1954. A designation of record was filed. On May 0, 1954, Chief Judge 

Walsh of the Municipal Court extended to May 29, 1954, the time in which 
statement of evidence may be filed. The defendants were of the belief that their 
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appeal was being prosecuted. However, the attorney representing 
them took no further steps to prosecute the appeal. The attorney later 
died; they were left without counsel. Petitioners employed present 
63 counsel in September 1954. Request was made of the Municipal 
Court of Appeals that the appeal be reinstated and a motion was filed to 
permit the filing of a statement of evidence, time having expired. 

The Municipal Court of Appeals denied this motion. The de¬ 
fendants therefore have never had appellate review. Mandate of the 
Municipal Court of Appeals was sent to the Municipal Court and same 
was presented to the presiding judge — Judge Scott on November 9, 

1954. At that time, Judge Scott was advised that the defendants had filed a 
motion for a writ of coram nobis. Request was made therefore that the 
mandate not be ordered into effect until there was a hearing on the mo¬ 
tion for a writ of coram nobis. 

Defendants were willing to proceed. However, United States 
Attorney requested a continuance. Judge Scott therefore set for hearing 
on November 17, the motion for writ of coram nobis. 

The Assistant United States Attorney, Mr. Samuel L. L'Hommedieu, 
Jr., asked that the mandate be carried into effect and the defendants com¬ 
mitted to jail. The trial judge said that he was willing to permit them 
to remain on bond, but if the District Attorney insisted, he would have 
to commit them. Counsel pointed out to the trial judge that the defendants 
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were two poor illiterate persons who could scarcely read and write, 
and that it would be a travesty on justice to commit them until the mo¬ 
tion for coram nobis could be disposed of. Trial judge suggested to 
counsel that application be made to Municipal Court of Appeals for a 
stay and that, over the objection of Mr. Samuel J. L’Hommedieu, Jr., 
he would permit defendants to remain on bond until 10:00 a. m., Novem- 
64 ber 10, 1954, to permit the Municipal Court of Appeals to act 
on the motion for stay. 

A motion for stay was filed in the Municipal Court of Appeals, 
and is now pending, but same has been denied and the defendants have 
been committed to the custody of the United States Marshal. 

Petitioners have stedfastly maintained their personal effects are 
not and were not stored on Government property and they will be able to 
establish that fact. If this is true, then the charge against them will fall. 
There was a condemnation proceeding in this Court by the Government 
and there was taken for public use only a portion and not all of the prop¬ 
erty of petitioners. That is the initial issue in this case and the ultimate 
decision must rest on this aspect of the controversy. 

Petitioners say that in the trial before Judge Scott no testimony 
was taken and that the matter was resolved as a result of documentary 
evidence, the judge taking judicial notice of proceedings. If this is so, 
then the petitioners were denied due process of law and their confinement 


is unlawful. It is impossible to resolve this situation at this time since 
the trial judge has no definite recollection of the proceedings before 
him. Unfortunately there is no stenographic transcript of the proceed¬ 
ings. Petitioners are endeavoring to obtain the services of a surveyor 
to testify that the property stored is on the property of the petitioners 
and not on the property of the United States. 

Petitioners, as has already been stated, are poor, illiterate 
people. Petitioners have been denied appellate review through no fault 
of their own. They paid counsel to represent them and they were of the 
belief that the appeal was being prosecuted and they expected to appeal 
to the Municipal Court of Appeals. However, counsel took no steps to 
65 protect their rights. This was perhaps due to counsel's serious 
illness, later resulting in death. There is no intention on the part of 
petitioners to reflect in anywise upon counsel now deceased. 

Petitioners say, therefore, that their constitutional rights were 
violated and they were denied due process of law in the conduct of this 
case, as a result of which the trial judge was without authority to pro¬ 
ceed to judgment inasmuch as he lost jurisdiction of the cause, and 
therefore, the petitioners are unlawfully detained. 

Wherefore THE PREMISES CONSIDERED, petitioners pray: 

That writ of habeas corpus issued from this Court directed to respondent 
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commanding him to produce the bodies before this Court on a day and 
at an hour named in said writ to show cause, if any he has, why they 
should not be released from custody. 


/s/ Benjamin Hammond 
BENJAMIN HAMMOND 
Petitioner 

/s/ Elnora Hammond _ 

by /s/ James J. Laughlin, ELNORA HAMMOND 

Atty. Petitioner 

Subscribed and sworn to me 
before me this 10th day of 
November 1954 

HARRY M. HULL, Clerk 

By /s/ H. B. Dertzhough, Deputy Clerk 
Notary Public, Washington, D 0 C 0 

November 10, 1954 

Let this writ issue returnable forthwith 

/s/ Alexander Holtzoff 
UNITED STATES DISTRICT JUDGE 

* * * * 

66 Filed Nov 23 1954 Harry M. Hull, Clerk 

RETURN AND ANSWER TO WRIT OF HABEAS CORPUS 


Comes now the respondent by his attorney, Leo A. Rover, the 
United States Attorney in and for the District of Columbia, and as a 
return and answer to the writ of habeas corpus, represents unto the 
Court the following: 

The records of the Municipal Court of the District of Columbia, 


Criminal Division reflect: 
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1. On September 23, 1953, an information charging Benjamin 

Hammond and Elnora Hammond 
was filed. 

2. On October 7, 1953, 

October 21, 1953, 

November 2, 1953, 

January 14, 1954, 

February 17, 1954, 

February 24, 1954, 

and March 10, 1954, continuances were granted. 

3. On March 10, 1954, the case was certified to Judge Beard 

who continued the case until April 7, 
noting on the record "Final continuance. 
Defendant to procure plot of locus in quo. tT 

4. On April 7, 1954, a judgment of guilty as to each was entered 

by Judge Scott. Case continued to April 
8, 1954, for sentencing. 

5. On April 19, 1954, Notice of Appeal was filed and appeal bond 

set. (Appeal never perfected.) 

The records in the Municipal Court of Appeals for the District 
of Columbia reflect: 

1. On September 28, 1954, motion for extension of time to file 

statement of proceedings and evi¬ 
dence filed. 

2. On October 11, 1954, above motion denied. 

3. On October 15, 1954, motion for reconsideration and oral 

argument filed* 

67 4. On October 20, 1954, Opposition to above filed. 

5. On October 27, 1954, oral argument heard and motion for 

reconsideration denied. 

6. On October 27, 1954, Governments motion to docket and 

dismiss appeal granted. 
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7. On November 8, 1954, mandate issued. 


8. On November 9, 1954, motion for stay of mandate filed. 

9. On November 9, 1954, writ of coram nobis filed in Municipal 

Court. 

10. On November 10, 1954, opposition filed and motion for stay 

denied. 

i 

The records in the United States District Court for the District 


of Columbia reflect: 


1 . 


On November 10, 1954, petition for habeas corpus filed, 

writ granted, and petitioner re¬ 
leased on bond by Judge Holtzoff. 


2. Respondent denies the insufficiency and impropriety of evi¬ 
dence at the trial of the case in Municipal Court. 

3. Respondent further states that in the face of such claims 

! 

of irregularity in evidentiary matters there would still not be such a 

! 

deprivation of due process as to have deprived the trial court of juris¬ 
diction to render a valid judgment attackable by writ of habeas corpus. 

i 

» 

WHEREFORE, the above premises considered, respondent re¬ 
spectfully submits that the allegations of the petition filed herein are with- 

| 

out merit and that the petition for writ of habeas corpus be dismissed, 

i 

the writ discharged and the petitioners’ bond be revoked and petitioners 

j 

remanded to the custody of the United States Marshal, Carlton G. Beall. 

/s/ Leo A. Rover 


LEO A. ROVER, United States Attorney 


/s/ Kitty Blair Frank 


KITTY BLAIR FRANK, Assistant 
United States Attorney 
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* * * * 

69 Filed Dec 9 1954 Harry M. Hull, Clerk 

AMENDMENT TO PETITION FOR WRIT OF HABEAS CORPUS 

Now comes the petitioners and amend their petition for a writ 
of habeas corpus to show the following: 

1. At their trial their constitutional rights were violated and 
the Court was therefore without power to proceed to judgment. The 
trial was lacking in due process in that the case was tried and judgment 
was rendered without testimony in open Court, the Court taking judicial 
notice of certain documentary evidence. The Court although requested 
to do so refused to hear testimony. 

2. The trial lacked due process in that there was no stenographic 
report of the proceedings and it would be impossible to present the ques¬ 
tions involved for appellate review. 

3. Petitioners desired to appeal to the Municipal Court of Appeals 
and instructed their attorney to prosecute same appeal. They were of 
the belief that the appeal was being prosecuted. However, counsel for 
petitioners permitted the appeal to go by default. 

4. Petitioners petitioned the Municipal Court of Appeals to re¬ 
instate the appeal by granting an extension of time within which to file 
statement of evidence, time having expired. This would have revived 
the appeal and satisfied the requirements of the rules promulgated by 
the Municipal Court of Appeals. This motion was denied. A motion for 
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70 reconsideration was filed, but same was denied. A motion to 
stay execution of the judgment was filed in the Municipal Court of Appeals, 
to permit the petitioners to remain on bail pending further proceedings 
and to permit the petitioners to exhaust the necessary (State) legal 
remedies. This is a requirement of Parr vs. Burford, 339 U.S. 200. 

This motion was denied and the petitioners were ordered taken into 
custody by order of the Municipal Court. 

5. Petitioners contend that due to the urgent, exceptional, and 
compelling circumstances of their case, are entitled to be relieved by 
habeas corpus without exhausting all available (State) remedies. 

6. Petitioners contend that the following come within the ex¬ 
ceptions announced in Parr vs. Burford: 

a) Petitioners were never afforded appellate review by 
the Municipal Court of Appeals although the petitioners in good faith 
sought such review and were of the belief that the appeal was being 
prosecuted. 

b) Petitioners have taken all necessary steps that could be 
taken to obtain a review of their case by the Municipal Court of Appeals. 
That Court refused to open the door and hear the appeal although the 
appeal was one of the class of cases coming within the jurisdiction of 
that Court. 

c) Petitioners could not appeal to the United States Court 
of Appeals for the Pistrict of Columbia Circuit due to the fact that the 
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denial of the motion to extend the time within which to file statement of 
evidence was not an appealable order. 

71 d) Appeal to the United States Court of Appeals District of 

Columbia Circuit from the Municipal Court of Appeals is one of dis¬ 
cretion and not allowable as of right. There is no provision in the 
statute creating the Municipal Court of Appeals or in the rules of the 
United States Court of Appeals relating to petition for allowance of an 
appeal from the Municipal Court of Appeals for review of a motion to 
extend time. Hence, the doors of the United States Court of Appeals 
were closed to the petitioners and they could be afforded no relief, and 
no petition for an allowance of an appeal could have been entertained. 

e) There is nothing in Rule 1A, IB, or 1C, of the United 
States Court of Appeals rules (75 U.S. App., D. C. 418) permitting a 
review by the United States Court of Appeals. 

f) Petitioners could not apply to the Supreme Court of 
United States for a writ of certiorari since there is no provision in 
existing statute to permit an application from the Municipal Court of 
Appeals to the Supreme Court of United States. Inasmuch as no appeal 
could be taken to the United States Court of Appeals for the District 

of Columbia Circuit, there was no way in which application could be 
made to the Supreme Court of United States. 

g) The circumstances of the case fully spell out reasons 
that are compelling and exceptional in that the penalty imposed on 
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petitioners consisted of a $300 fine or default thereof 90 days in jail. 
Since petitioners were denied bail and denied a stay, the sentences 
would have been served had they attempted to exhaust further (State) 
legal remedies. See Ex parte Royall 117 U.S. 254. See Hawk vs. 

72 Olson 130 F2 910; Ex Parte Roberts 10 F2 163. 

It is contended therefor that the writ of habeas corpus should 

be granted and the petitioners discharged from custody. 

/s/ James J. Laughlin _ 

James J. Laughlin 
National Press Building 

★ * * * 

73 Filed Dec 16 1954 Harry M. Hull, Clerk 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This cause coming on for consideration on a petition for a writ 
of habeas corpus and the Court having considered the petition, the writ, 
the return and answer thereto, an amended petition for habeas corpus, 
the evidence adduced in open Court, and an oral argument of counsel, 
the Court makes the following findings of fact: 

1. The petitioners were given a constitutional trial in the 
Municipal Court for the District of Columbia in Criminal Case No. 
509688. 

The Court states its conclusions of law as follows: 
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1. Petitioners 1 failure to comply with the rules of the Munici¬ 
pal Court of Appeals in perfecting their appeal does not deprive them 
of any constitutional right. 

2. The case against petitioners, Municipal Court Criminal No. 
509688, having been tried in a court of competent jurisdiction and re¬ 
sulted in a finding of Tt guilty M cannot be retried on the issues on a writ 
of habeas corpus before this court. 

3. The petitioners therefore are lawfully restrained by the 
respondent. 

/s/ Edward A. Tamm 
JUDGE 

* * * * 

76 Filed Dec 16 1954 Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Now comes Benjamin Hammond and Elnora Hammond petitioners 

herein and note an appeal to the United States Court of Appeals for the 

District of Columbia Circuit from the order of this Court entered on 

December 16, 1954, in favor of the respondent and against the petitioners. 

Dated this 16th day of December 1954. 

/s/ James J. Laughlin 
James J. Laughlin 

Mail notice to: 


Leo A Rover 
United States Attorney 




